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RULES  AND  REGULATIONS 


Title  42— Public  Health 

CHAPTER  I— PUBLIC  HEALTH  SERVICE, 
DEPARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  110— HEALTH  MAINTENANCE 
ORGANIZATIONS 

Employees’  Health  Benefits  Plans 

On  February  12,  1975,  there  was  pub¬ 
lished  in  the  Federal  Register  (40  PR 
6602-6605)  a  notice  of  proposed  rule- 
making  setting  out  procedures  for  em¬ 
ployers  and  health  maintenance  organi¬ 
zations  to  follow  when  Implementing  the 
Employees’  Health  Benefits  Plans  provi¬ 
sions  authorized  by  Title  XllI  of  the  Pub¬ 
lic  Health  Service  Act  (42  U.S.C.  300e 
et  seg.),  as  added  by  the  Health  Main¬ 
tenance  Organization  Act  of  1973,  Pub. 

L.  93-222.  Interested  persons  were  given 
until  March  31,  1975,  to  submit  written 
comments  or  suggestions  thereon.  One 
hundred  and  sixty-one  comments  were 
received  on  or  before  March  31, 1975,  and 
ten  comments  were  received  thereafter. 
All  comments  were  considered  in  revis¬ 
ing  the  regulations. 

Comments  requesting  greater  speci¬ 
ficity  were  incorporated  in  the  regula¬ 
tions  wherever  appropriate.  Suggested 
changes  in  requirements  which  are  man¬ 
dated  by  statute  were  rejected.  In  addi¬ 
tion  to  response  to  public  comment, 
changes  intended  to  clarify  obligations 
of  employers  were  introduced,  some  ma¬ 
terials  were  reorganized,  one  section  was 
deleted,  and  two  new  sections  were 
added. 

In  the  preamble  to  the  notice  of  pro¬ 
posed  rulemaking,  specific  attention  was 
called  to  a  major  legal  and  policy  pro- 
vlsi(m  of  the  proposed  rules  which  dealt 
with  the  nature  of  the  employer’s  obli¬ 
gation  to  offer  membership  in  qualified 
health  maintenance  organizations  to 
employees  of  that  employer  who  are 
represented  by  a  collective  bargaining 
representative  designated  in  accordance 
vidth  Section  9(a)  of  the  National  Labor 
Relations  Act  (NLRA).  Several  well- 
thought-out  and  logically  presented 
arguments  on  that  issue  were  received. 
After  serious  evaluation  of  public  com¬ 
ments  on  this  issue,  and  after  further 
consultation  with  the  National  Labor 
Relations  Board  and  the  Department  of 
Labor,  the  Department  has  concluded, 
consistent  with  the  overwhelming  ma¬ 
jority  of  the  comments,  that  the  em¬ 
ployer’s  obligation  to  offer  the  option  of 
health  maintenance  organization  (HMO) 
membership  to  its  represented  employees 
is  satisfied  if  the  offer  is  made  to  such 
bargaining  representative  in  accordance 
with  the  requirements  of  the  NLRA.  In 
such  a  case,  if  the  onployer  and  the  rep¬ 
resentative  8«ree  that  an  HMO  option 
shall  be  Included  in  the  health  bene¬ 
fits  plan  offered  to  the  represented  em¬ 
ployees,  the  offer  of  such  option  would 
then  be  made  to  such  employees.  The 
various  portions  of  the  regulations  that 
relate  to  individual  employee  -decisions 
have  been  revised  appropriately  to  refiect 
the  Impact  of  this  policy  decision  as  It 
relates  to  those  employees  represented 
by  a  bargaining  representative. 


The  other  relevant  comments  received, 
the  responses  thereto,  and  the  changes, 
if  any,  in  the  proposed  regulations  are 
siunmarized  below: 

1.  Several  comments  suggested  an  ap¬ 
peals  mechanism  regarding  the  qualifica¬ 
tion  status  of  an  HMO.  A  notice  of  pro¬ 
posed  rulemaking  on  appeals  is  forth¬ 
coming. 

2.  A  new  term,  “bargaining  repre¬ 
sentative,’’  was  added  as  §  110.801(b), 
and  that  term  is  used  throughout  the 
regulations. 

3.  Many  comments  asked  for  clarifica¬ 
tion  of  the  term  “employer.”  Suggestions 
that  the  definition  include  Taft-Hartley 
trust  funds  were  rejected  as  inconsistent 
with  the  statute.  Suggestions  that  imi- 
versities  and  health  care  providers  be  ex¬ 
empt  also  were  rejected  as  inconsistent 
with  the  statute’s  reference  to  the  Pair 
Labor  Standards  Act  as  a  basis  for  estab¬ 
lishing  an  employer’s  obligation  imder 
the  “Employees’  Health  Benefits  Plans” 
provisions. 

4.  Several  comments  asked  for  clarifi¬ 
cation  of  the  terms  “employee”  and  “eli¬ 
gible  employee”  and  particularly  ques¬ 
tioned  whether  retirees  were  employees. 
Guidelines  will  elaborate  upon  the  con¬ 
cept  that  eligibility  for  participation  in 
a  health  benefits  plan  is  established 
under  existing  procedures,  unaffected  by 
these  regulations.  Retirees  are  not  em¬ 
ployees  since  they  are  not  employed  by 
an  employer. 

5.  Several  comments  asked  for  clari¬ 
fication  of  the  liability  of  the  employer 
who  has  authorized  a  person  or  entity 
(e  g.,  a  broker  or  a  trust  fund)  to  act  as 
his  designee  for  the  purpose  of  offering 
the  option  of  HMO  membership.  In  such 
a  situation,  the  ultimate  liability  for  not 
making  the  HMO  offer  remains  with  the 
employer. 

6.  Several  comments  requested  the  in¬ 
clusion  of  a  definition  of  service  area 
and  the  concept  of  marketing  area.  In 
response,  a  definition,  “service  area,”  ap¬ 
pears  in  §  110.801(f).  Since  the  term 
“marketing  area”  does  not  appear  in  the 
regulations,  it  has  not  b^n  defined 
therein;  however,  as  the  concept  is  val¬ 
uable  for  planning  purposes,  the  term 
will  be  elaborated  upion  in  guidelines. 

7.  Section  1 10.801  (k),  regarding  the 
group  enrollment  period,  has  been  clari¬ 
fied  to  indicate  that  each  eligible  em¬ 
ployee  must  be  given  the  opportunity,  at 
least  annually,  to  select  among  the  alter¬ 
natives  Included  in  the  health  benefits 
plan. 

8.  Several  comments  were  received  re¬ 
garding  the  offer  of  a  health  benefits 
plan  where  no  employer  financial  con¬ 
tribution  is  made.  Since  the  employer’s 
obligation  is  measured  by  the  amount  of 
his  financial  contribution  for  health 
benefits  (see  S  110.807),  the  employer  is 
not  required  to  offer  an  HMO  option 
in  this  instance. 

9.  In  response  to  several  comments 
noting  the  omission  of  any  reference  to 
the  Railway  Labor  Act,  reference  is  made 
to  both  the  National  Labor  Relations 
Act  and  the  Railway  Labor  Act  where 
apprc^iriate. 


10.  Several  comments  noted  the  con- 
fusi<m  generated  by  the  definition  of 
“existing  contract.”  Three  new  defini¬ 
tions  replace  this  term;  §  1 10.801  (m)  de¬ 
fines  “employer-employee  contracts,” 

§  110.801  (n)  defines  a  “health  benefits 
contract,”  and  §  110.801(1)  defines  “col¬ 
lective  bargaining  agreement.” 

11.  A  number  of  comments  asked  for 
clarification  of  the  “place  of  residence” 
provision  (see  §  110.802(a)  (4) )  when  in¬ 
dividuals  in  a  family  reside  in  different 
geographic  are^,  and  for  clarification 
of  the  status  of  dependents.  Guidelines 
soon  to  be  issued  will  address  these  issues 
and  establish  that  these  issues  are  to 
be  resolved  between  the  HMO,  the  em¬ 
ployer,  and  the  individual  seeking  resi¬ 
dency  determination. 

12.  Section  110.802(b)  has  been  re¬ 
vised  in  response  to  the  suggestions  and 
rationale  submitted  by  many  com- 
menters.  With  respect  to  a  collective 
bargaining  agreement,  S  110.802(b)  re¬ 
quires  that  the  HMO  request  be  received 
90  days  in  advance  of  the  expiration  or 
renewal  date  of  the  collective  bargaining 
agreement.  The  regulation  now  provides 
that  if  a  collective  bargaining  agreement 
has  provision  for  changing  wages,  hours, 
or  conditions  of  emplosrment  during  its 
term,  it  shall  be  treated  as  renewable,  for 
purposes  of  this  subpart,  at  the  time 
so  provided.  Section  110.802(b)  takes 
recognition  of  the  additional  time  needed 
to  prepare  brochures,  design  enrollment 
and  coverage  change  forms,  arrange  cor¬ 
responding  pajrroU  deduction  accoimts 
and  procedures,  plan  for  a  communica¬ 
tion  strategy,  and  allow  for  enrollment. 
Accordingly,  this  section  now  requires 
that  the  request  for  inclusion  in  the 
health  benefits  plan  be  received  at  least 
180  days  prior  to  the  expiration  or  re¬ 
newal  date  of  an  employer-employee  con¬ 
tract  or  a  health  ben^ts  contract.  In 
cases  where  the  health  benefits  available 
to  an  employee  are  governed  by  both 
a  collective  iMu^aining  agreement  and  a 
health  benefits  contract,  the  HMO’s  re¬ 
quest  for  inclusion  must  satisfy  both  the 
90-day  and  180-day  requirements. 

13.  Several  comments  requested  that 
§  110.802(b)  require  the  HMO  to  provide 
additicmal  information  to  the  employer 
or  its  designee.  The  regulations  now  con¬ 
tain  new  requirements  for:  identification 
of  the  health  professionals  providing 
care;  Identification  of  ownership  and 
management  of  the  HMO;  copies  of  cur¬ 
rent  financial  statements;  and  a  state¬ 
ment  of  capacity  to  enroll  new  members 
and  of  whether  there  is  any  likelihood  of 
future  limitati(His  on  enrollment. 

14.  Section  110.803(e),  which  provides 
for  an  annual  group  enrollment  period 
during  which  eligible  nnployees  could 
enroll  in  the  alternative  of  their  choice 
or  transfer  from  one  alternative  to  an¬ 
other  without  appllcati(m  of  waiting  pe¬ 
riod  or  exclusicms  or  llmltaticms  based 
on  health  status,  was  the  subject  of  many 
comments.  Although  this  requirement 
has  been  maintained  in  the  final  regula¬ 
tions,  It  has  been  clarified  to  indicate 
that  only  enrollment  in  a  qualified  HMO 
and  transfer  from  a  qualified  HMO  to 
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another  altematiTe  within  the  health 
benefits  plan  are  subject  to  such  require¬ 
ment,  and  a  provision  has  been  added  to 
allow  an  (^ortunltsr  for  the  HMO  and 
the  other  carriers  In  the  health  ben^ts 
plan  to  coordinate  benefits  and  coverage 
at  the  official  time  of  transfer  associated 
with  the  gnmp  enrollment  period. 

15.  Many  perscms  commented  on  the 
requiranent  for  an  affirmative  written 
selection  at  the  time  the  first  HMO  Is 
offered  as  an  alternative.  The  suggestion 
that  It  also  apply  to  subsequent  (^erings 
was  rejected  as  Impractical.  Also  rejected 
were  suggestions  for  deletion  of  this  re¬ 
quirement  as  Impossible  to  administer. 
The  regulations  do  not  require  that  the 
employer  do  more  than  make  the  option 
of  membership,  with  an  affirmative  writ¬ 
ten  selection  requirement,  available  to 
employees.  The  c(Hisequence  of  an  em¬ 
ployee’s  failure  to  make  any  such  selec¬ 
tion  is  a  matter  between  the  emplc^er 
and  the  employee. 

16.  A  few  comments  noted  the  inequity 
In  mandating  the  opportunity  for  a 
transfer  from  an  HMO  to  an  alternative 
plan  if  the  HMO  ceases  operation,  while 
not  mandating  such  opportunity  if  the 
alternative  plan  ceases  operation.  The 
regulations  now  require  the  opportunity 
for  transfer  In  both  situations. 

17.  Several  comments  requested  clarifi¬ 
cation  on  the  use  of  the  employer’s  prem¬ 
ises  for  HMO  solicitation.  Subject  to  the 
minimal  requirements  of  S  110.803(h), 
the  extent  to  which  the  employer’s  fa¬ 
cilities  are  to  be  used  is  a  matter  for 
negotiation  between  the  HMO  and  the 
employer,  as  will  be  explained  more  fully 
In  guidelines  soon  to  be  issued. 

18.  Several  comments  pointed  out  the 

need  for  employer  ai^roval  of  marketing 
materials  ccmslstent  with  requirements 
of  the  Employee  Retirement  Income  Se¬ 
curity  Act  of  1974  (Pub.  L.  93-406) .  Other 
ccxnments  suggested  that  an  employer 
be  required  to  act  upon  an  HMO’s  request 
for  inclusion  In  a  timely  manner.  The 
regiUatlons  Incorporate  both  of  these 
suggestions.  . 

19.  Many  persons  commented  on  pro¬ 
posed  §  110.805,  relating  to  the  em¬ 
ployer’s  contribution  for  HMO  options 
Included  in  a  health  benefits  plan.  Most 
respondents  Indicated  confusion.  The 
use  of  the  term  “no  less  favorable’’  in 
lieu  of  the  statutory  language  “shall  not 
be  required  to  pay  more’’  was  criticized. 
The  methods  for  determining  subsequent 
year  costs  were,  cited  as  unworkable. 
Concern  was  expressed  about  a  situa¬ 
tion  where  the  HMO’s  health  benefits 
differ  from  the  indemnity  plan  benefits. 
Proposed  §  110.805  has  b^n  sidistan- 
tially  rewritten  and  now,  as  S  110.807, 
clarifies  that  an  employer  shall  not  be 
required  to  pay  more  for  health  benefits 
as  a  result  of  offering  the  HMO  alterna¬ 
tive  than  it  would  otherwise  be  required 
to  pay  for  health  benefits  by  an  existing 
collective  bargaining  agreement  or  other 
mployer-employee  contract.  Section 
110.807(b)  (2)  allows  for  exclusion  of 
those  portions  of  the  employer’s  contri¬ 
bution  allocable  to  benefits  not  offered 
by  the  HMO  on  a  prepaid  basis  and  for 


which  eligible  enmloyees  win  continue 
to  be  oovued  notwithstanding  their  se¬ 
lection  of  membership  in  the  HMO.  Sec- 
tioos  110.807  (e)  and  <f)  describe  the 
basis  for  computation  of  the  employer’s 
e<mtributl<m  in  the  id)6ence  of  a  odlec- 
tive  bargaining  agreement  or  legally  en¬ 
forceable  employer-employee  contract 
fixing  such  contribution.  Factors  to  be 
taken  into  consideration  for  calculating 
contributions  made  prospectively  and 
retrospectively  are  lis^  in  i  110.807(f) . 

20.  Many  comments  urged  the  deletion 
of  proposed  §  110-806,  which  would  have 
required  that  the  employer  offer  the  em¬ 
ployee  payroll  deduction  for  collecting 
the  employee’s  share  of  the  HMO  pre¬ 
mium  payments.  Others  suggested  that 
the  means  of  premium  payment  be  left 
to  coUective  bargaining  or  to  Uie  em¬ 
ployer  and  the  HMO.  Proposed  §  110.806 
was  deleted,  and  the  revised  relations 
are  silent  on  this  Issue,  as  it  was  felt 
that  such  matters  should  be  left  to  col¬ 
lective  bargaining  and  to  negotiation  be¬ 
tween  the  employer  and  the  HMO. _ 

There  is  hereby  established  in  42  CPR 
Part  110,  Subpart  H,  “Employees’  Health 
Benefits  Plans,’’  as  follows: 

Effective  date.  This  subpart  becomes 
effective  on  November  28,  1975. 

Dated:  September  29,  1975. 

Theodors  Cooper. 
Assistant  Secretary  for  Health. 

Approved:  October  20,  1975. 

David  Mathews, 
Secretary. 

Subpart  H— Employees'  Health  BenefHs  Plans 
Sec. 

110.801  Definitions. 

110.802  Applicability. 

110.803  Otter  of  health  maintenance  orga¬ 

nization  alternatives  to  em¬ 
ployees. 

110.804  Timing  of  the  health  maintenance 

organization  alternative  offer  to 
employees. 

110.805  Employees  to  whom  the  health 

maintenance  organization  alter¬ 
native  must  be  offered. 

110.806  Ci^yment  levels  and  supplemental 

health  services  determination. 

110.807  Employer  contributions  for  health 

maintenance  organization  alter¬ 
native. 

110.808  Relatlonsh4)  of  section  1310(a)  of 

the  PubUc  H^th  Service  Act  to 
the  National  Labor  Relations  Act 
as  amended  and  the  RaUway 
Labor  Act,  as  amended. 

Authoritt:  Sec.  215, 58  Stat.  690.  (42  U.S.C. 
216);  sec.  1301-1315,  87  Stat.  914-933  (42 
VS.C.  300e-360e-14) . 

Subpart  H — Employees’  Health  Benefits 
Plans 

§  110.801  Definitions. 

In  addition  to  the  terms  defined  in 
S  110.101  and  §  110.602  of  this  Part,  as 
used  in  this  subpart: 

(a)  “Employer’’  shall  have  the  same 
meaning  as  that  given  such  term  in  Sec¬ 
tion  3(d)  of  the  Fair  Labor  Standards 
Act  of  1938,  as  amended.  (29  U.S.C.  203). 

(b)  “Bargaining  representative”  means 
a  representative  designated  or  selected 


for  the  purposes  of  collective  bargaining 
under  tte  National  Labor  Relations  Act, 
as  amended.  (29  UJB.C.  151  et  seq.)  or 
under  the  Raflway  Labor  Act,  as 
amended.  (45  U.S.C.  151  et  seq.). 

(c)  “Employee’’  means  any  individual 
onployed  by  an  emptoyer.  whether  on  a 
full-  or  part-time  basis. 

(d)  “Eligible  employee’*  means  an 
emifioyee  who  meets  the  terms  and  con- 
diticms  established  by  an  employer  m:  its 
designee  to  participate  in  a  health  bene¬ 
fits  plan. 

(e)  “Designee”  means  any  person  or 
entity  authorized  to  act  on  behalf  of  an 
employer  or  group  of  employers  to  offer 
the  cation  of  membership  In  a  qualified 
health  maintenance  organization  to  the 
employer’s  eligible  employees. 

(f)  “Service  area”  mecms  the  par¬ 
ticular  geographic  area  described  by  the 
health  maintenance  organization  as  its 
service  area  as  part  of  its  application  for 
a  determination  that  it  is  a  qualified 
health  maintenance  organization  (see 
i  110.604(b) (1) (xlx)  of  this  part),  or 
such  other  area  defined  by  the  health 
maintenance  organization  and  foimd  by 
the  Secretary  to  be  the  area  within  which 
basic  and  supplemental  health  services 
are  available  and  accessible  to  members 
as  required  by  section  1301(b)  (4)  of  the 
Act  and  1 110.107  of  this  part. 

(g)  “Health  benefits”  means  health 
benefits  and  services. 

(h)  “Health  benefits  plan”  means  any 
arangement  for  the  provision  of.  or  pay¬ 
ment  for,  any  of  the  basic  and  supple¬ 
mental  health  benefits  described  in 
S  110.101(b)  and  (c)  of  this  part  offered 
to  eligible  employees,  or  to  such  em¬ 
ployees  and  their  eligible  dependents,  by 
or  on  behalf  of  an  employer. 

(i)  “Qualified  health  maintenance 
•  organization”  means  an  entity  which  has 

been  found  by  the  Secretary  to  meet  the 
requirements  of  Title  XHI  of  the  Act  and 
the  applicable  regulations  of  this  part 

(j)  “To  offer  a  health  benefits  plan” 
means  to  make  participation  in  a  health 
benefits  plan  available  to  eligible  em¬ 
ployees,  or  to  such  employees  and  their 
enable  dependents,  whether  the  finan¬ 
cial  contribution  by  the  employer  on 
behalf  of  such  employees  is  made  di¬ 
rectly  or  indirectly  (e.g.,  through  pay¬ 
ments  on  any  basis  into  a  health  and 
welfare  trust  fund) . 

(k)  “Group  enrollment  period”  means 
the  period  of  at  least  10  woHiing  days 
each  calendar  year  during  which  each 
eligible  employee  is  given  the  opportu¬ 
nity  to  select  among  the  alternatives 
Included  in  a  health  benefits  plsui. 

(l)  “Collective  bargaining  agreement" 
means  an  agreement  entered  Into  be¬ 
tween  an  employer  and  the  bargaining 
representative  of  Its  employees,  and  in¬ 
cludes  such  agreements  entered  into  <m 
behalf  of  groime  of  employers  with  the 
bargaining  representative  of  their  em¬ 
ployees  in  accordance  with  the  provi¬ 
sions  of  the  National  Labor  Relations 
Act,  as  amended,  (29  UBXr.  151  et  seq.) 
or  the  Railway  Labor  Act^  as  amended. 
(45UB.C.  151  etseq.). 
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(m)  “Employer-employee  contract** 
means  a  legally  enforceable  agreement 
(other  than  a  collective  bargaining 
agreement)  between  an  employer  and 
its  employees  for  the  provision  of,  or 
payment  for.  health  benefits  for  its  «n- 
ployees,  or  for  such  employees  and  their 
eligible  dependents. 

(n)  “Health  benefits  contract”  means 
a  contract  or  other  agreement  between 
an  employer,  or  its  designee,  and  a  car¬ 
rier  for  the  provision  of,  or  payment  for, 
health  benefits  to  eligible  employees  or 
to  such  eligible  employees  and  Uielr 
eligible  dependents. 

(o)  “Carrier”  means  a  voluntary  as¬ 
sociation,  corporation,  partnership,  or 
other  non-govemmental  organization 
which  is  engaged  in  providing,  paying 
for,  or  reimbursing  all  or  part  of  the 
cost  of  health  benefits  under  group  in¬ 
surance  policies  or  contracts,  medical  or 
hospital  service  agreements,  membership 
or  subscription  contracts,  or  similar 
group  arrangements,  in  consideration  of 
premiums  or  other  periodic  charges  pay¬ 
able  to  the  carrier. 

§  110.802  Applicability. 

(a)  The  regulations  of  this  subpart 
apply  in  each  calendar  year  to  each  em¬ 
ployer  which: 

(1)  Was  required  during  any  calendar 
quarter  of  the  previous  calendar  year  to 
pay  its  employees  the  minimiun  wage 
specified  by  Section  6  of  the  Pair  Labor 
Standards  Act  of  1938  (or  would  have 
been  required  to  pay  its  employees  such 
wage  but  for  section  13(a)  of  such  Act) ; 

(2)  During  such  calendar  quarter  em¬ 
ployed  an  average  number  of  not  less 
than  25  employees; 

(3)  Offers,  or  on  whose  behalf  there 
is  offered,  in  the  calendar  year  begin¬ 
ning  after  such  calendar  quarter  a 
health  benefits  plan  to  its  eligible  «n- 
ployees;  and 

(4)  Has  received  a  written  request  for 
inclusion  in  the  employer’s  health  bene¬ 
fits  plan  from  one  or  more  qualified 
health  maintenance  organizations  which 
operates  in  an  area  in  which  any  eligible 
employee  resides. 

(b)  For  an  offer  to  be  effective  under 
paragraph  (a)  (4)  of  this  section,  the  re¬ 
quest  for  inclusion  in  the  health  benefits 
plan  shall  be  received  by  the  employer  at 
least  180  days  before  the  expiration  or 
renewal  date  of  a  health  benefits  con¬ 
tract  or  employer-employee  contract  and 
at  least  90  days  before  the  expiration 
date  of  a  collective  bargaining  agree¬ 
ment,  unless  otherwise  agreed  to  by  the 
health  maintenance  organization  and  the 
employer  or  its  designee.  For  employers 
with  a  collective  bargaining  agreement 
Uiat  is  automatically  renewable  and 
without  fixed  term,  -or  is  for  a  fixed  term 
but  has  provisions  for  periodically 
changing  the  wages,  hours,  or  conditions 
of  emplojrment,  such  agreement  shall  be 
treated  as  renewable,  for  piuposes  of  this 
subpart,  on  the  anniversary  date  of  the 
collective  bargaining  agreement  if  it  has 
no  ^ed  term,  or  at  such  other  times  not 
less  than  aimually,  as  may  be  provided 
by  such  sigreement  for  discussion  of 


changes  in  Its  provision,  whichever  is 
earlier.  Additionally,  the  request  for  in¬ 
clusion  in  the  health  benefits  plan  shall: 

(1)  Be  in  writing  and  directed  spe¬ 
cifically  to  a  managing  employer  official 
at  the  employer  site  being  solicited  or  to 
the  employer’s  designee; 

(2)  Provide  evidence  that  the  health 
maintenance  organization  has  been  de¬ 
termined  to  be  qualified  by  the  Secretary 
under  subpart  F  of  this  part; 

(3)  Indicate  whether  the  services  of 
health  professionals  which  are  provided 
as  basic  health  services  are  provided 
through  health  professionals  who  are 
members  of  (i)  the  staff  of  the  organiza¬ 
tion  or  a  medical  group  (or  groups),  or 
(ii)  an  individual  practice  association 
(or  associations) : 

(4)  Provide  a  current  financial  report; 

(5)  Describe  the  health  maintenance 
organization’s  service  area  or  the  pro¬ 
posed  service  area,  and  give  the  dates 
basic  and  supplemental  health  services 
will  be  provided  in  such  area  or  areas; 

(6)  Describe  the  location  of  facilities 
where,  and  give  the  dates  and  hours  of 
operation  when,  health  services  are  pro¬ 
vided  or  will  be  provided  at  such  facili¬ 
ties; 

(7)  Provide  proposed  contracts  be¬ 
tween  the  health  maintenance  organiza¬ 
tion  and  the  employer,  or  its  designee; 

(8)  Include  sample  copies  of  market¬ 
ing  brochures  and  membership  litera¬ 
ture; 

(9)  Identify  the  staff  and  ownership  of 
the  health  maintenance  organization  and 
the  physicians  who  will  provide  health 
services  for  the  organization; 

(10)  State  the  payment  for  basic  and 
supplemental  health  seiwices  to  be  re¬ 
quired  for  various  categories  of  member¬ 
ships;  and 

(11)  State  the  health  maintenance  or¬ 
ganization’s  capacity  to  enroll  new  mem¬ 
bers  and  the  likelihood  of  any  future 
limitations  on  such  enrollment. 

§  110.803  Offer  of  health  maintenance 
organization  alternative  to  employees. 

(a)  An  employer  subject  to  §  110.802 
shall,  at  the  time  a  health  benefits  plan 
is  offered  to  its  eligible  employees  or  to 
such  employees  and  their  eligible  depend¬ 
ents,  include  in  such  plan  the  option  of 
membership  in  qualified  health  mainte¬ 
nance  organizations  in  accordance  with 
the  provisions  of  this  section. 

(b)  If  more  than  one  qualified  health 
maintenance  organization  which  pro¬ 
vides  services  in  an  area  in  which  eligi¬ 
ble  employees  of  such  employer  reside 
have  requested  inclusion  in  the  health 
benefits  plan  as  provided  by  §  110.802, 
and 

(1)  One  or  more  of  such  organizations 
provides  basic  health  services  through 
professionals  who  are  members  of  the 
staff  of  the  organization  or  of  a  medical 
group  (or  groups) ;  and 

(2)  One  or  more  of  such  organizations 
provides  such  services  through  an  in¬ 
dividual  practice  association  (or  associa¬ 
tions)  ,  then,  of  the  qualified  health 
maintenance  organizations  included  in 
a  health  benefits  plan  of  such  employer 
pursuant  to  this  section,  at  least  one 


shall  be  an  organization  which  provides 
basic  health  services  as  described  in 
paragraph  (b)  (1)  of  this  section  and  at 
least  one  shall  be  an  organization  which 
provides  basic  health  services  as  de¬ 
scribed  in  paragraph  (b)  (2)  of  this 
section. 

(c)  An  employer  subject  to  this  sub¬ 
part  shall  offer  the  option  of  membership 
in  additional  qualified  health  mainte¬ 
nance  organizations  to  its  eligible  em¬ 
ployees,  described  in  paragraphs  (c)  (1) 
and  (2)  of  ttiis  paragraph,  if  such  addi¬ 
tional  qualified  health  maintenance  or¬ 
ganizations  demonstrate  that  their  serv¬ 
ice  areas  include  the  place  of  residence  of 
eligible  employees: 

(1)  Who  do  not  reside  in  the  service 
area  of  qualified  health  maintenance  or¬ 
ganizations  already  included  in  the  em¬ 
ployer’s  health  benefits  plans;  or 

(2)  To  whom  membership  in  qualified 
health  maintenance  organizations 
already  included  in  the  health  benefits 
plan  is  not  available  because  such  orga¬ 
nizations  have  closed  their  enrollment 
of  additional  eligible  employees  of  such 
employer. 

(d)  An  employer  subject  to  this  sub- 
part  is  not  required  to  include  in  the 
health  benefits  plan  offered  to  eligible 
employees  the  option  of  membership  in 
the  specific  qualified  health  mainte¬ 
nance  organization  which  initiated  the 
request  for  inclusion  in  the  health  bene¬ 
fits  plan:  Provided,  That  the  employer 
or  its  designee  selects,  in  a  manner  con¬ 
sistent  with  this  section,  one  or  more 
other  qualified  health  maintenance  or¬ 
ganizations  that  may  not  have  made  a 
request  within  the  time  limit  of  §  110.802 
(a)  (4)  but  are  willing  to  be  included: 
Provided  further.  That  such  latter  health 
maintenance  organizations  are  of  the 
same  type  (i.e.,  the  type  described  in 
paragraph  (b)  (1)  of  this  section  or  the 
type  described  in  paragnraph  (b)  (2)  of 
this  section)  and  serve,  or  will  serve  at 
a  minimum,  the  same  area  (in  which  the 
employer’s  employees  reside)  individ¬ 
ually  or  collectively  as  the  health  main¬ 
tenance  organization  which  submitted 
the  timely  request. 

(e)  An  employer  or  its  designee  in¬ 
cluding  the  option  of  membership  in  a 
qualified  health  maintenance  organiza¬ 
tion  pursuant  to  this  subpart  as  part  of 
the  health  benefits  plan  offered  to  its 
eligible  employees  shall  provide  for  a 
group  enrollment  period  during  which 
eligible  employees  may  enroll  in  any 
qualified  health  maintenance  organiza¬ 
tion  or  may  transfer  from  a  qualified 
health  maintenance  organization  to  any 
other  alternative  without  application  of 
waiting  periods  or  exclusions  or  limita¬ 
tions  based  on  health  status  as  conditions 
of  enrollment  or  transfer.  Nothing  in  this 
subpart  shall  preclude  the  uniform  ap¬ 
plication  of  coordination  of  benefit  ar¬ 
rangements  between  the  health  mainte¬ 
nance  organizations  and  the  other 
carriers  which  are  included  in  the  health 
ben^ts  plan  at  Uie  official  transfer  time 
of  the  group  enrollment  period. 

(f)  During  the  group  enrollment 
period  in  which  the  alternative  of  mem- 
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bership  in  a  qualified  health  mainte¬ 
nance  organization  is  offered  to  a  group 
of  employees  for  the  first  time,  the 
health  benefits  plan  alternative  shall  be 
presented  to  each  eligible  employee  with 
the  requirement  that  an  affirmative  writ¬ 
ten  selection  be  made  among  the  differ¬ 
ent  alternatives  included  in  the  health 
benefits  plan.  In  subsequent  group  en¬ 
rollment  periods,  a  selection  among  such 
alternatives  shall  be  made  available; 
however,  such  written  selection  is  re¬ 
quired  only  when  the  eligible  Mnployee 
dects  to  change  from  one  alternative  to 
another. 

(g)  In  addition  to  the  group  enroll¬ 
ment  period,  the  opportunity  to  select 
among  different  alternatives  within  a 
health  benefits  plan  shall  be  made  avail¬ 
able  to  new  employees,  employees  who 
have  been  transferred  or  otherwise 
changed  their  place  of  residence  result¬ 
ing  in  eligibility  for  membership  in  a 
qualified  health  maintenance  oi^aniza- 
tion  for  which  they  were  not  previously 
eligible  by  place  of  residence,  or  eligible 
employees  covered  by  any  alternative 
which  ceases  operation.  At  the  time  such 
employees  are  eligible  to  participate  in 
the  health  benefits  plan,  such  oppor¬ 
tunity  shall  be  made  available  without 
waiting  periods  or  any  exclusions  or  limi- 
taticms  based  on  health  status  as  condi¬ 
tions  of  enrollment  or  transfer,  and  shall 
be  presented  to  such  employees  with  the 
requirement  that  they  make  an  affirma¬ 
tive  written  selection  among  the  differ¬ 
ent  alternatives  included  in  the  health 
ben^ts  plan. 

(h)  The  employer  shall  provide  each 
qushfied  health  maintenance  organiza¬ 
tion  which  is  included  in  its  health  bene¬ 
fits  plan  with  fair  and  reasonable  access, 
not  less  than  30  days  prior  to  and  during 
group  oirollment  periods,  to  employees 
referred  to  in  S  110.805,  for  purposes  of 
presenting  and  explaining  its  program  in 
accordance  with  §  110.108(c)  of  this  part. 
This  access  shall  include,  at  a  minimum, 
the  oi^rtunlty  for  distribution  of  edu¬ 
cational  literature,  brochures,  announce¬ 
ments  of  meetings,  and  other  relevant 
printed  materials  meeting  the  require¬ 
ments  of  1 110.108(c)  to  each  such  em¬ 
ployee.  The  employer  or  its  designee  shall 
be  given  the  opportunity  to  review,  re¬ 
vise,  and  approve  such  materials  before 
distribution.  Revisions  shall  be  limited  to 
correcting  factual  errors,  misleading  or 
ambiguous  statements,  iinless  otherwise 
agreed  to  by  the  health  maintenance  or¬ 
ganization  and  the  employer  or  its  desig¬ 
nee,  or  as  may  be  required  by  law.  The 
employer  or  its  designee  shall  complete 
promptly  any  such  revisions  in  the  offer¬ 
ing  material  so  as  not  to  delay  or  other¬ 
wise  Interfere  with  the  group  enrollment 
period.  In  no  event  shall  the  access  to 
eligible  employees  provided  to  such  quali¬ 
fied  health  maintenance  organizations  be 
more  restrictive  or  less  favorable  than 
that  provided  other  offerers  of  alterna¬ 
tives  included  in  the  health  benefits  plan, 
whether  or  not  the  representatives  of  the 
other  alternatives  elect  to  avail  thon- 
selves  of  such  access. 


§  110.804  Timing  of  the  health  mainte¬ 
nance  organization  alternative  offer 

to  employees. 

The  employer  or  its  designee  shall  offer 
eligible  employees  the  option  of  member¬ 
ship  in  a  qualified  health  maintenance 
organizaticm  at  the  earliest  date  permit¬ 
ted  imder  the  terms  of  the  existing  con¬ 
tracts.  Should  such  health  maintenance 
organization’s  request  fOr  inclusion  in  a 
health  benefits  plan  be  received  at  a  time 
when  the  existing  collective  bargaining 
agreement,  employer-employee  con¬ 
tracts,  or  contract  for  health  benefits 
does  not  provide  for  including  a  qualified 
health  maintenance  organization  in  the 
health  benefits  plan,  the  incliision  of  the 
health  maintenance  organization  in  the 
health  benefits  plan  shall  occur  at  the 
time  that  new  contracts  are  offered  or  a 
new  contract  negotiated  and  shall  be  con¬ 
sistent  with  the  following  paragraphs: 

(a)  If  an  existing  collective  bargain¬ 
ing  agreement  is  in  force  at  the  time  the 
request  for  inclusion  in  the  health  bene¬ 
fits  plan  is  made  by  the  health  mainte¬ 
nance  organization  to  the  employer  or  its 
designee,  the  request  shall  be  raised  in 
the  collective  bargaining  process  when  a 
new  contract  is  negotiated  or  if  such 
agreement  is  autcmiatically  renewable,  on 
its  anniversary  date  or  at  such  other 
times  as  may  be  provided  by  such  agree¬ 
ment  for  discussion  of  changes  in  its  pro¬ 
visions,  or  in  accordance  with  a  specific 
process  to  review  health  maintenance 
organization  offers. 

(b)  In  the  absence  of  a  collective  bar¬ 
gaining  agreement,  if  there  Is  an  exist¬ 
ing  employer-employee  contract,  health 
benefits  contract  or  any  other  arrange¬ 
ment  which  provides  for  a  health  benefits 
plan,  such  option  shall  be  included  in  any 
health  benefits  plan  offered  to  eligible 
employees  when  the  existing  contract  is 
renewed,  or  when  a  new  health  benefits 
contract  or  other  arrangement  is  nego¬ 
tiated.  If  an  employer-employee  contract 
or  health  benefits  contract  has  no  fixed 
term  or  has  a  term  in  excess  of  one  year, 
such  contract  shall  be  treated  as  renew¬ 
able  on  the  earliest  annual  anniversary 
date  of  the  contract.  If  the  employer  is 
self-insured,  the  budget  year  shall  be 
treated  as  the  term  of  the  existing  con¬ 
tract. 

(c)  For  employers  with  multiple  con¬ 
tracts  or  other  arrangements  included  as 
part  of  the  health  benefits  plan  which 
may  have  different  expiration  or  re¬ 
newal  dates,  the  offer  shall  be  included 
for  each  contract  or  arrangement  at  the 
time  such  contract  or  arrangement  is  re¬ 
newed  or  reissued  or  the  benefits  pro¬ 
vided  under  such  contract  or  arrange¬ 
ment  are  offered  to  employees. 

§  1 10.805  Employees  to  whom  the  health 
maintenance  organization  alterna¬ 
tive  must  be  offered. 

Each  employer  subject  to  this  subpart, 
or  its  designee,  shall  offer  the  option  of 
membership  in  a  qualified  health  main¬ 
tenance  organization  to  each  eligible  em¬ 
ployee,  or  to  such  employees  and  their 
eligible  dependents,  who  reside  within 


the  service  area  of  the  qualified  health 
maintenance  organization  being  offered. 

(a)  For  those  employees  of  an  em¬ 
ployer  represented  by  a  bargaining  rep¬ 
resentative,  the  offer  of  the  health  main¬ 
tenance  organization  alternative  is  sub¬ 
ject  to  the  collective  bargaining  process. 

(b)  For  those  employees  not  repre¬ 
sented  by  a  bargaining  representative, 
the  offer  of  the  health  maintenance  or¬ 
ganization  alternative  shall  be  made 
directly  to  such  employees  in  accordance 
with  this  subpart. 

§  110.806  Copayment  levels  and  supple¬ 
mental  health  services  determination. 

Each  eligible  employee’s  election  d  a 
copayment  level  and  of  supplemental 
health  services  to  be  contracted  for  is  to 
be  made  as  follows : 

(a)  For  those  employees  of  an  em¬ 
ployer  represented  by  a  bargaining  rep¬ 
resentative,  the  selection  of  supplemental 
health  services  and  copayment  levels  is 
subject  to  the  collective  bargaining 
process. 

(b)  For  those  employees  not  represent¬ 
ed  by  a  bargaininig  representative,  the 
selection  of  copayment  levels  and  supple¬ 
mental  health  services  to  be  offered  to 
eligible  employees  shall  be  made  through 
the  decision-making  process  that  exists 
with  respect  to  the  existing  health  bene¬ 
fits  plan. 

§  110.807  Employer  contributions  for 
health  maintenance  organization  al¬ 
ternative. 

(a)  The  health  maintenance  organiza¬ 
tion  alternative  shall  be  included  in  the 
health  benefits  plan  on  terms  no  less 
favorable,  in  regard  to  an  employer’s 
monetary  contribution  or  designee’s  cost 
for  heal^  benefits,  than  those  on  which 
the  other  alternatives  in  the  health  bene¬ 
fits  plan  are  Included:  Provided,  That  the 
employer  shall  not  be  required  to  pay 
more  for  health  benefits  as  a  result  of 
offering  the  option  of  membership  in 
qualified  health  maintenance  organiza¬ 
tions  than  such  employer  would  other¬ 
wise  be  required  to  pay  for  health  bene¬ 
fits  by  a  collective  bargaining  agreement 
or  other  employer-employee  contract  in 
effect  at  the  time  that  the  health  main¬ 
tenance  organization  is  included  in  the 
health  benefits  plans. 

(b)  The  amount  of  the  employer’s  or 
designee’s  contribution  shall  be  deter¬ 
mined  in  a  manner  consistent  with  this 
section. 

(1)  Administrative  expenses  of  the  em¬ 
ployer,  or  its  designee,  incurred  in  con¬ 
nection  with  offering  any  alternative  in 
the  health  benefits  plan  shall  not  be  con¬ 
sidered  in  determining  the  amoimt  of  the 
employer’s  contribution  to  the  health 
maintenance  organization. 

(2)  The  amount  of  the  employer’s  con¬ 
tribution  or  designee’s  costs  may  exclude 
such  portions  of  the  contribution  allo¬ 
cable  to  benefits  (e.g.,  life  insurance  or 
Insurance  for  supplemental  health  bene¬ 
fits)  for  whk^  eligible  employees  or  such 
employees  and  their  eligible  dependents 
will  continue  to  be  covered  notwithstand¬ 
ing  selection  of  membership  in  the  health 
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maintenance  organizaikm,  and  which 
benefits  are  not  offered  on  a  prepaid 
basis  by  the  health  maintenance  organi¬ 
zation  to  such  employer's  employees. 

(c)  Where  the  specific  amount  of  the 
employer's  contribution  for  health  bene¬ 
fits  is  fixed  by  a  collective  bargaining 
agreement,  by  an  employer-employee 
contract,  or  by  law,  the  amount  so  de¬ 
termined  Shalt  constitute  the  employer’s 
obligation  tor  contribution  toward  the 
health  maintenance  organization  dues 
or  premiums  on  behalf  (rf  eligible  em¬ 
ployees  or  such  employees  and  their  eli¬ 
gible  dependents. 

(d)  Where  the  employer’s  contribu¬ 
tion  for  health  benefits  is  determined  by 
a  collective  bargaining  agreement,  but 
the  amount  so  fixed  includes  contribu¬ 
tion  for  benefits  in  addition  to  health 
benefits,  the  employer  shall  determine, 
or  shall  instruct  its  designee  to  deter¬ 
mine,  the  portion  of  such  employer’s 
contribution  applicable  to  health  bene¬ 
fits  in  accordance  with  this  section. 

(e)  In  the  absence  of  a  collective  bar¬ 
gaining  agreement  or  employer-em¬ 
ployee  contract  specif3dng  contribution 
for  health  benefits,  the  employer’s  con¬ 
tribution  to  the  health  maintenance 
organization  on  behalf  (ff  eligible  em¬ 
ployees  or  such  employees  and  their  eli¬ 
gible  dependents,  unless  otherwise  agreed 
to  by  the  health  maintenance  organiza¬ 
tion  and  the  employer  or  its  designee, 
shall  be  based  upon  the  total  costs  of 
such  health  benefits  offered  to  the  em¬ 
ployees  for  the  most  recent  period  for 
which  experience  is  available,  reduced 
by  such  amoimts  Identified  in  accord¬ 
ance  with  paragraph  (b)  (2)  of  this  sec¬ 
tion.  Such  cost  determination  shall  be 
consistent  with  paragraphs  (a)  and  (f) 
of  this  section. 

(f)  For  purposes  of  this  section,  an 
emidoyer’s  contribution  or  its  designee’s 
cost  for  the  alternatives  within  the 
health  benefits  plan  other  than  the  qual¬ 
ified  health  maintenance  organization 
(g>tion  shall  be  determined  in  the  follow¬ 
ing  manner,  unless  otherwise  agreed  to 


by  the  health  maintenance  organization 
and  the  enndoyer  or  its  designee: 

(1)  If  the  employer’s  contribution  or 
its  designee's  cost  for  health  benefits 
with  respect  to  the  non-health  mainte¬ 
nance  organization  alternative  is  deter¬ 
mined  solely  on  the  basis  of  a  fixed  pro¬ 
spective  amount  (not  subject  to  retro¬ 
spective  adjustment) ,  contributed  by  the 
employer  or  paid  by  the  designee,  then 
the  prospective  payment  made  by  or  on 
behalf  of  the  emidoyer  to  the  non-health 
maintenance  organization  alternative 
for  the  provision  of  health  benefits  to 
eligible  employees  or  to  such  employees 
and  their  eligible  dependents  under  such 
alternatives  shall  be  used  as  the  basis 
for  determining  the  employer’s  obliga¬ 
tion  for  contribution  toward  the  health 
maintenance  organization  dues  or  pre¬ 
miums. 

(2)  If  the  employer’s  contribution  or 
its  designee’s  cost  for  health  benefits 
with  respect  to  the  non-health  mainte¬ 
nance  organization  alternative  is  deter¬ 
mined  by  a  contract  with  a  carrier  on 
any  form  of  retrospective  experience 
rating  basis,  any  billing  contract  ar¬ 
rangement,  any  plan  of  self  insurapce, 
any  direct  service  plan  provided  by  the 
employer  or  its  designee,  or  any  other 
form  of  health  benefits  plan  wherein  the 
actual  cost  to  the  employer  or  its  desig¬ 
nee  is  determined  retrospectively,  an 
estimated  cost  shall  be  used  to  deter¬ 
mine  the  obligation  for  contribution 
toward  the  health  maintenance  organi¬ 
zation’s  dues  or  premiums.  Such  esti¬ 
mated  cost  shall  be  determined  by  the 
employer  or  its  designee  based  on  con¬ 
sideration  of  the  following  factors: 

(i)  ’The  employer’s  or  designee’s  cost 
experience  for  non-health  maintenance 
organization  alternative  with  respect  to 
the  most  recent  benefit  period  for  which 
such  experience  is  available  at  the  time 
when  the  employer’s  larospectlve  con¬ 
tribution  or  designee’s  obligation  to  the 
health  mali^enance  organization  is  to  be 
determined; 


(ii)  A  reasonable  allowance  for  infia- 
tion  based  on  historical  cost  trends  and 
anticipated  future  cost  increases; 

(iii)  Where  applicable  and  consist¬ 
ently  applied,  cost  differences  experi¬ 
ence  in  the  provision  of  health  bene¬ 
fits  for  s^arate  regional  or  local  areas 
of  employment; 

(iv)  Anticipated  changes  in  the  com¬ 
position  and  experience  of  the  covered 
populatuHi  actually  being  served  by  the 
ncoi-health  maintenance  organization 
alternative  attributable  to  the  shift  of 
enrollment  to  the  health  maintenance 
organization; 

(v)  Any  changes  in  health  benefits  to 
be  provided  by  non-health  maintenance 
alternatives  during  the  period  for  which 
the  estimated  contribution  is  to  be  de¬ 
termined;  and 

(vi)  Any  other  anticipated  material 
change  in  the  experience  rating  basis 
under  any  health  benefits  contract  for 
the  benefit  period. 

(g)  An  employer  or  its  designee  shall 
retain  for  at  least  three  years  the  data 
used  to  compute  its  level  of  contribution 
to  the  alternatives  included  in  the  health 
benefits  plan.  Such  data  may  be  re¬ 
viewed  by  the  Secretary  either  (m  his  own 
initiative  or  in  response  to  a  request 
which  sets  forth  reasonable  groiinds  sup¬ 
porting  such  a  request,  to  determine 
whether  the  level  of  contributions  de¬ 
termined  by  the  employer  complies  with 
this  subpart. 

§  110.808  Rdatioiwhip  of  seetion  1310 
(a)  of  the  Public  Health  Service  Act 
to  the  National  Labor  Rdations  Act 
as  amended  and  the  Railway  Labor 
Act,  aa  amended. 

The  obligation  of  an  employer  subject 
to  this  subpart  to  Include  the- option  of 
membership  in  a  qualified  health  main¬ 
tenance  organization  in  any  health  bene¬ 
fits  plan  offered  to  its  eligftle  employees 
Shan  be  carried  out  consistency  with 
the  obligations  imposed  on  such  em¬ 
ployer  under  the  National  Labor  Rela¬ 
tions  Act  and  Cie  Railway  Labor  Act. 
(FB  Doc.75-a8696  FUed  10-24-7S;t:4S  am.1 
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